
 

 

Redefining project finance 

Deal / case focus in Latin Lawyer Volume 11 Issue 6 

Friday, 3 August 2012 (7 months ago) by Marieke Breijer 

Innovative project finance structures are allowing Peru to develop its infrastructure like never 

before. Here, lawyers speak to Marieke Breijer about the process behind one of the country’s 

latest landmark project financings, for the construction and operation of health-care facilities 

Peru is in full modernisation mode. From improving and expanding its highways to developing 

port capacity to the launch of new power plants, almost every aspect of the country’s 

infrastructure is being overhauled – and rightly so, says the business community. The Andean 

country’s infrastructure deficit casts a shadow over the progress it has been making in many 

other aspects of daily life. Unable to support current and future needs of the country, the 

shortage is preventing the Peruvian economy from reaching its full potential. It is estimated 

Peru needs anywhere between US$30 billion and US$50 billion in infrastructure investment 

over the next decade. 

 

Slow concession awarding, red tape and financial risks have all been blamed for holding the 

country back, but now the tide is turning. Over the past six years, Peru’s infrastructure policy 

has gone from being its Achilles heel to a cohesive strategy admired around the continent and 

beyond. 

Peru has been testing out a new financing regime with the aim of turning complex 

infrastructure projects into highly attractive investment opportunities. It has introduced 

structures that provide greater security and can be used in conjunction with project bonds – a 

method of raising project finance that has grown in popularity in Latin America. In 2006, the 

government approved the Certificados de Reconocimiento de Derechos del Pago Anual por 

Obras (CRPAO) regime, which enables operators and concessionaires to obtain construction 

financing by issuing certificates that hold an irrevocable and unconditional payment obligation 

by the Peruvian government in return for completing the construction-works milestones. The 

financing structure was first put to the test to build toll roads around the country and has since 

been rolled out elsewhere. 

 

A related structure was devised soon after; the Remuneración por Inversiones según 

Certificado de Avance de Obra (RPICAO). Here, too, operators receive payment upon 

completion of certain milestones, with the payments supported by contributions to a master 

trust instead of a government guarantee. Landmark RPICAO-backed projects include the 

Huascacocha water derivation development for which concessionaire Empresa Peruana de 
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Aguas raised US$112 million in May 2010. A year later, PTAR Taboada raised US$337 

million through a project bond, backed by Lima water agency SEDAPAL’s master trust and 

supported by Peru’s Ministry of Housing, Construction and Sanitation, for the construction of a 

water treatment plant.  

 

This year, the RPICAO regime won further plaudits when it was applied to the development of 

two hospitals and two medical distribution centres, the construction of which is being financed 

by a US$230 million bond placement made on 10 May. Almost five years of work went into 

taking the project from an idea to reality. Back in 2007, no one working on the deal envisioned 

it would become not only the first RPICAO-financed social infrastructure project in Latin 

America, but also the first where funds were raised through a project bond to finance multiple 

infrastructure developments, all without any type of government backing. 

 

Banking on health care 

National social security entity EsSalud, a public but autonomous organisation responsible for 

the country’s health-care construction and logistics, needed a way to develop its health care 

capabilities, starting with hospitals and medicine distribution centres in Lima and Callao. With 

the assistance of ProInversión, which promotes infrastructure investment, it came up with a 

structure where it would funnel a proportion of its income – mandatory 9 per cent social 

security payroll deductions from the country’s workforce – into a separate master trust to 

cover the projects’ needs. It then looked to join forces with private parties for the development 

of health-care facilities, with the idea that they were to find financing for their construction in 

advance with the RPICAO regime providing a guarantee to financiers that they would be 

repaid. 

 

Gianluca Bacchiocchi, Juan Carlos de Los Heros, Oscar Arrus and Philip Paschalides 



 

 

 

Following a bidding process, construction and operation contracts were signed for four 

different health-care projects in 2010, in what was the sector’s first public-private partnership 

in Peru. Salog signed up to construct and operate medical distribution centres in February of 

that year. Salog in-house counsel María del Pilar Vilela Proaño, who has worked on the 

project since its inception, was helped by Rodrigo, Elías & Medrano Abogados. PPP 

agreements between EsSalud and the operators for two hospitals, Villa María del Triunfo 

Salud and Callao Salud, were signed in March. The hospital operators sought counsel from 

Estudio Echecopar and Carrizales & Vidal Abogados in Peru and Milbank, Tweed, Hadley & 

McCloy LLP for US law purposes. Echecopar, well versed in this kind of work, having taken 

part in the PTAR Taboada transaction, advised its clients to hire Milbank. While the Milbank 

team was unable to comment on this particular transaction, its Peruvian counterparts speak 

highly of the firm: “Milbank has been one of few international firms with the proper experience 

in projects structured through this financing regime,” says Echecopar partner Juan Carlos de 

los Heros. A final partnership agreement, for the construction of an outpatient project, was 

signed in August. In this case, the consortium, Torre Trecca, was represented by Rosselló 

Abogados. 

 

As per the PPP agreements, the operators were to find funding for their projects. Rodrigo 

Elías partner Fernando Molina says that at this point, obtaining financial closing was 

paramount as the operators needed to comply with very strict financial closing requirements. 

They were already looking at options to raise funds through more conventional channels 

when Bank of America Merrill Lynch appeared on the scene with a new proposal. 

 

Having seen the possibilities to be had from using the RPICAO regime to fund major projects 

through the capital markets, such as the PTAR Taboada financing, Merrill Lynch approached 

the operators to discuss using project bonds in early 2011. 

 

Knowing there would be a long and complex road ahead, Merrill Lynch brought in 

international and local project finance heavyweights, hiring DLA Piper LLP lawyers in the US 

and Rubio Leguía Normand lawyers in Peru at the end of 2010. Leading the transaction from 

the bank’s side was DLA Piper’s Gianluca Bacchiocchi, among the lawyers with the most 

extensive knowledge of the CRPAO and RPICAO regimes through his involvement in the bulk 

of such financings in Peru. Lawyers from both teams had been involved in the Huascacocha 

and PTAR Taboada financings, and had also previously worked with Merrill Lynch in a project 

bond financings for the Tramo 2 and 3 sections of the IIRSA Sur toll road project in Peru, and 

for improvements to Lima’s airport. “We know each other so well, it was basically friends 

working with friends,” says Bacchiocchi. 
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The bank offered to buy all the operators’ RPICAOs through individual purchase and sale 

agreements, which would give each operator the necessary financing for the construction 

phase. An orphan special purpose vehicle – Peru Payroll Deduction Finance Limited – would 

be set up in the Cayman Islands to issue bonds in order to buy the certificates from Merrill 

Lynch and thus finance the bank’s obligation to purchase the RPICAOs. The money the 

operators would receive from the master trust for reaching their milestones in construction 

and operation of the hospitals and distribution centres would be used to pay back the SPV. 

 

To the various parties, the benefits of this structure were quite clear. Del Pilar Vilela notes 

how it allows the operators to overcome normal construction risk – the unconditional and 

irrevocable payments by EsSalud liberate them from having to pay back the loan should they 

run into trouble during construction. Echecopar’s de los Heros points to the projects’ long-

term repayment structures and says the agreements with Merrill Lynch provided his clients 

with the best option. “The repayment of the investment was made out to be 15 years, and it 

was difficult to find a commercial bank accepting this kind of tenor and the associated risk” he 

says. Upon successful placement of the bonds, Merrill Lynch knew it would get its money 

back, while the bondholders are protected through the RPICAO scheme. Citibank and 

Citibank del Perú were brought into the transaction to act as verification agent and sub-

collateral agent, taking assistance from Muñiz Ramírez Pérez-Taiman & Olaya in Peru and 

SNR Denton in the US, to protect the bondholders’ interests and speed up the process in the 

case of foreclosure, explains Muñiz Ramírez partner Andrés Kuan-Veng. 

 

Completing the jigsaw 

With Merrill Lynch’s offer on the table, the bank’s lawyers embarked on explaining the 

structure to the various operators, as well as to EsSalud, which led to intense negotiations to 

modify the previously agreed PPP agreements and EsSalud’s master trust. This stage has 

been described as one of the most difficult parts of the transaction by the bank’s lawyers as 

they had to negotiate with all operators. “All had their own lawyers and their own approach, 

and we had to handle it in a way that we could wrap it all into one aligned transaction,” says 

Rubio Leguía partner Oscar Arrús. To make this process manageable, DLA Piper and Rubio 

Leguía created a template from which to work allowing them to incorporate transaction basics 

as well as the individual specifics to ensure that everything included in the separate purchase 

and sale agreements would not negatively affect the bond offering, says Bacchiocchi. Adding 

to the complexity was the need to ensure that individual projects risks were isolated, to 

prevent the overall financial structure from being undermined by potential problems in one 

project. 
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Fernando Molina, María del Pilar Vilela Proaño, María Elena Fernández and Andrés Kuan-

Veng 

 

Topics under discussion included the financing for construction and equipment, which 

required a tremendous amount of financial modelling, while certain tax matters were also 

crucial for the project’s bankability, says Echecopar’s de los Heros. “You have to understand 

that during the negotiation for the initial PPP agreement, the client had no idea of the scheme 

that the banks would suggest for the financing, so we needed to accommodate for that and it 

required very important work – including tax matters.” At this stage the Torre Trecca project 

failed to move forward and was left out of the agreement. 

 

One of the most important modifications to the master trust structure related to the proportion 

of payroll deductions to flow into it. For these specific projects it was set at 12 per cent of 

social security payroll deductions, though the lawyers included an alternative measure to see 

contributions match a 1.25 debt service coverage ratio at all times, in case EsSalud’s income 

from future social security contributions would ever decrease. 

 

The last hurdles 

Negotiating with EsSalud wasn’t the easiest of experiences, and things turned political at 

certain stages. This was a first-of-its-kind transaction on multiple levels for most of the parties 

involved, and though in-house counsel María Elena Fernández had been with EsSalud for 15 

years, neither she nor the agency has been exposed to a deal of this magnitude before. “The 

process of negotiation with EsSalud was one of the most challenging things in this 

transaction, also taking into consideration that there was a change of government in that 

year,” says de los Heros. 

 



 

 

There is always a certain level of caution when a new government is elected, and lawyers 

were aware that the new administration was quite critical of the previously agreed PPPs. The 

changeover in Peru’s administration meant that officials in public entities such as EsSalud 

were replaced as well, which caused delays. Only once the government seemed supportive of 

the transaction did the lawyers have the confidence to move forward, says Bacchiocchi. 

 

Concurrently with the negotiations, DLA Piper and Rubio were planning the US$230 million 

bond placement. The bank hired Walkers for assistance in the Cayman Islands, where the 

firm was instrumental in helping to set up the orphan SPV for the deal, which Walkers partner 

Philip Paschalides says was a new application of the kind of securitisation technology for 

which lawyers have turned to the Cayman Islands for decades. He adds that his team issued 

a legal opinion in the process of obtaining a rating for the bonds, too. The rating – one notch 

below Peru’s sovereign rating – proved that the transaction was strong enough not to require 

an additional governmental guarantee. The positive rating was especially reassuring for 

Merrill Lynch given it had already assumed all financial risk. It also helped attract institutional 

investors like pension funds. “Peru has had the benefit of coming up with simple structures 

early on that allowed the pension funds to get on board from the beginning, and as structures 

became more sophisticated over time, the funds have been able to evolve with the structures, 

and now Peru really is the only place in Latin America in which the pension funds have 

invested in almost every major infrastructure project, and they know the asset class better 

than most pension funds in the region,” says Bacchiocchi. 

 

Now the focus is on finishing the hospitals. While construction for the distribution centres was 

completed by the time of the bond offering, the other projects are expected to be finalised in 

the next 12 months. If this isn’t completed in time, the operators will be penalised. “We are 

now at the stage where the most risk is related to the construction. If they do not comply [with 

the construction schedule] they will not be operating the hospitals, will not receive the 

revenues of that and will be penalised by EsSalud” says de los Heros. 

 

With the successful closing of this multifaceted health-care project, the RPICAO regime has 

reached a milestone in the development of PPPs and alternative financing mechanisms, and 

shows the speed with which Peru has evolved in the area. “Having EsSalud and not the 

national Peruvian government supporting the payments is new and resulted in a very complex 

trust structure [...] Having a sole bond financing backed by three different projects is also an 

outstanding feature,” says Rodrigo Elías partner Fernando Molina. Though a lot will depend 

on EsSalud’s new administration, María Elena Fernández believes the hospitals and 

distribution centres will not be the last developments financed through the organisation’s 

master trust. It is hoped that EsSalud’s example will encourage and enable other sectors to 



 

 

consider using a similar structure and make further headway in filling in the infrastructure 

deficit. 
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